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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  420 

Medicare  Program;  Withholding  of 
Payments  to  Practitioners,  Providers, 
and  Suppliers  of  Services 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Proposed  rule. 

summary:  This  proposal  would  amend 
existing  regulations  to  provide  timely 
notice  and  administrative  review  when 
Medicare  payments  for  services  are 
withheld  because  there  is  evidence  of 
fraud.  This  proposal  would  specify  what 
constitutes  evidence  of  fraud  sufficient 
to  support  withholding:  where  a  case  is 
under  criminal  investigation,  or  a.  formal 
criminal  charge  has  been  issued,  or  a 
civil  suit  has  been  filed,  or  the 
procedures  for  exclusion  from  the 
Medicare  program  have  been  initiated 
because  of  fraud  related  to  the  Medicare 
program. 

The  purpose  of  this  proposal  is  to 
specify  in  regulations  procedures  to 
protect  the  interests  of  providers, 
practitioners,  and  suppliers  of  service 
without  compromising  pending  actions 
or  procedures  or  the  ability  of  the 
Federal  government  to  protect  funds. 

date:  To  assure  consideration, 
comments  should  be  received  by 
January  30, 1981. 

ADDRESSES:  Address  comments  to: 
Administrator,  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  P.O.  Box  17073, 
Baltimore,  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave,  SW.,  Washington,  D.C.  or  to  Room 
789,  East  High  Rise  Building.  6401 
Security  Boulevard.  Baltimore, 

Maryland. 

Please  refer  to  File  Code  BQC-4-P. 
Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate.  Comments  will  be  available 
approximately  2  weeks  after  publication 
in  Room  309-G  of  the  Department’s 
office  at  200  Independence  Avenue, 

SW.,  Washington  D.C.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5:00  p.m.  (202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

Irwin  Cohen,  301-594-8213. 

SUPPLEMENTARY  INFORMATION: 

Background 

Current  Medicare  regulations  at  42 
CFR  405.371(b)  specify  the  proceedings 


for  suspension  of  payments  to 
practitioners,  providers,  or  suppliers  of 
services  when  there  is  reliable  evidence 
of  fraud  or  willful  misrepresentation. 

The  regulations  do  not  define  "reliable 
evidence  of  fraud,"  nor  do  they  require 
notice  to  the  affected  party  within  a 
specified  period  or  opportunity  for  that 
party  to  submit  information  with  respect 
to  whether  withholding  (suspension  of 
Medicare  payments)  should  be  made. 

The  proposed  regulations  would 
specify  when  a  withholding  action  will 
be  taken.  They  would  also  provide  for 
procedures  for  notice  and  opportunity 
for  the  affected  party  to  submit 
information. 

Major  Provisions 

1.  When  Payment  May  Be  Withheld 

Current  regulations  do  not  specify 
what  constitutes  sufficient  evidence  of 
fraud  to  warrant  withholding.  The 
proposed  regulations  would  provide  that 
evidence  of  fraud  is  sufficient  to  support 
a  withholding  when  it  is  substantiated 
by  a  legal  action  or  investigation  that  is 
initiated  because  of  irregularities  in 
either  the  Medicare  or  Medicaid 
program.  In  addition,  the  circumstances 
that  cause  the  overpayment  in  Medicare 
and  serve  as  the  basis  for  withholding 
payments  would  also  have  to  be  part  of 
the  basis  for  the  legal  action  or 
investigation  initiated  against  the 
affected  party. 

Thus,  we  propose  that  there  is 
evidence  of  fraud  when  any  of  the 
following  occurs: 

(a)  HCFA  has  referred  a  case  in 
writing  to  the  legally  responsible 
authorities  for  criminal  investigation. 

(b)  HCFA  is  notified  in  w'riting  by 
legally  responsible  authorities  that  a 
criminal  investigation  has  begun. 

(c)  A  civil  suit  has  been  filed. 

(d)  A  formal  criminal  charge  has  been 
issued. 

(e)  Procedures  for  exclusion  from  the 
Medicare  program  have  been  initiated. 

Because  these  actions  are  serious 
steps  that  are  taken  only  after 
development  of  a  case  and  thorough 
consideration  of  all  the  factors  involved, 
we  consider  these  steps  substantiate 
sufficient  evidence  of  fraud  to  warrant 
withholding  to  protect  trust  fund  monies. 

2.  HCFA  Decision  Not  to  Withhold 

Our  program  integrity  experience  has 
indicated  that  a  withholding  action  or 
the  release  of  evidentiary  material 
during  administrative  review  may  at 
times  have  an  adverse  impact  on 
investigation,  prosecution,  or  civil 
action.  A  withholding  action  could  alert 


the  affected  party  to  impede  an 
investigation.  The  administrative  review 
elaborates  on  the  same  fraudulent  acts 
that  are  the  basis  for  such  procedures  as 
criminal  prosecutions,  and  this  could 
prejudice  the  parties  involved. 

Ultimately,  the  efforts  of  HHS  to 
eliminate  fraud  would  be  impeded. 
Therefore,  the  proposed  regulations 
would  provide  that  HCFA  may  choose 
not  to  withhold  after  consultation  with 
the  investigative  or  proscecutive 
authorities  if  it  determines  that 
withholding  at  that  time  would 
adversely  affect  the  case. 

Since  the  reason  for  taking  an  action 
to  withhold  payments  is  to  protect  the 
program  against  financial  loss,  HCFA 
may  also  decide  not  to  withhold  if  it 
determines  that  there  is  no  Financial  risk 
tOjthe  government. 

3,  Notice  of  Withholding 

The  intermediary  or  carrier  would 
furnish  the  practitioner,  provider,  or 
supplier  of  services  with  a  written 
notice  of  withholding  within  5  days  after 
initialing  the  withholding  action. 

The  intermediary  or  carrier  would 
develop  this  notice  in  conjunction  with 
HCFA  and  would  send  it  by  certified 
mail,  return  receipt  requested.  The 
notice  would  state  the  following: 

(a)  The  reasons  for  the  withholding. 

(b)  The  amount  of  withholding. 

(c)  That  there  will  be  no  payment  for 
assigned  claims  submitted  to  a  carrier 
under  Part  B  of  the  Medicare  program: 
or  that  there  will  be  a  reduction  in  the 
interim  payment  for  claims  submitted  to 
an  intermediary  under  Part  A  or  Part  B 
of  the  Medicare  program.  The  amount 
withheld  from  interim  payments  will  not 
exceed  the  approximate  costs 
attributable  to  the  particular  service  or 
cost  center  in  which  overpayment  is 
suspected. 

(d)  That  the  practitioner,  provider,  or 
supplier  of  services  continues  to  be 
bound  by  the  terms  of  the  assignment  or 
provider  agreement  and  may  not  charge 
beneficiaries  or  third  parties  any 
amounts  not  allowed  under  the 
assignment  or  provider  agreement. 

(e)  That  if  the  withholding  exceeds  12 
months,  HCFA  will  offer  the 
practitioner,  provider,  or  supplier  of 
services  an  administrative  review 
within  10  days  after  the  end  of  the  12- 
month  period. 

(f)  That  HCFA  may  suspend  the 
administrative  review  if  a  criminal 
charge  has  been  issued  or  if  a  civil  fraud 
suit  has  been  filed,  pending  the 
resolution  of  such  actions. 

(g)  That  the  practitioner,  provider,  or 
supplier  may  at  any  time  submit 
additional  information  or  argument  in 
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writing  for  consideration  by  HCFA  with 
respect  to  whether  the  proper  amount  is 
being  withheld  or  whether  the 
withholding  action  could  be  terminated. 

4.  Amount  of  Withholding 

The  intermediary  or  carrier  would 
withhold  only  that  amount  of  funds 
required  to  protect  against  the  estimated 
overpayment  and  would  repay  any 
funds  withheld  in  excess  of  the  final 
determination  of  overpayment. 

5.  Administrative  Review 

When  payments  are  withheld  in  cases 
involving  evidence  of  fraud,  HCFA 
wishes  to  postpone  an  administrative 
review  lest  the  review  prejudice  parties 
involved  in  such  procedures  as 
investigations  or  criminal  actions. 
However,  we  do  not  wish  to  continue 
the  withholding  of  Medicare  payments 
for  an  indefinite  period  without 
opportunity  for  administrative  review. 

We  are  proposing,  therefore,  that 
when  a  withholding  based  on  evidence 
of  fraud  goes  into  effect,  the  practitioner, 
provider,  or  supplier  of  services  would 
be  entitled  to  notice  and  an  opportunity 
to  submit  facts  contesting  the 
withholding.  In  addition,  ordinarily 
within  12  months  and  10  days  of  the 
date  of  the  withholding  action,  HCFA 
would  either  offer  an  administrative 
review  to  the  affected  party,  to 
determine  whether  to  continue  or 
discontinue  the  withholding,  or 
terminate  the  withholding  action  and 
pay  the  funds  withheld. 

HCFA  could  defer  the  administrative 
review  beyond  the  12-month  period  if  a 
criminal  charge  has  been  issued  or  a 
civil  action  has  been  filed.  In  these 
cases,  the  issues  which  would  be 
considered  during  administrative  review 
would  be  adequately  adjudicated  in 
those  actions. 

The  administrative  review  would  be 
nonadversary  in  nature  and  afford  the 
affected  party  the  opportunity  to  present 
additional  evidence  in  writing  or  in 
person.  The  procedures  for  the 
administrative  review  would  be  as 
follows: 

(a)  When  the  affected  party  requests  a 
review,  HCFA,  within  10  days,  would 
provide  a  notice  that  contains  the 
specific  facts  upon  which  the 
withholding  is  based. 

(b)  The  affected  party  would  have  90 
days  to  study  the  material  and  to 
request,  in  writing,  an  opportunity  to 
contest  the  withholding. 

(c)  If  the  affected  party  requests  an 
opportunity  to  contest  the  withholding,  a 
HCFA  official  not  involved  in  the 
withholding  would  conduct  a  review 
within  15  days. 


(d)  Within  10  days  after  the  review, 
HCFA  would  inform  the  affected  party 
in  writing  of  its  decision  to  continue  or 
discontinue  the  wiftholding  of 
payments.  That  notice  would  contain 
specibc  bndings  as  to  the  facts  upon 
which  the  continued  withholding  is 
based  and  a  statement  explaining  the 
final  decision. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1.  Section  405.371(b)  is  revised  to  read 
as  follows: 

§  405.371  Proceeding  for  suspension. 
***** 

(b)  Fraud.  The  provisions  of 
paragraph  (a)  of  this  section  shall  not 
apply  where  HCFA  has  evidence  that 
the  circumstances  giving  rise  to  the  need 
for  a  suspension  of  payments  involve 
fraud.  For  procedures  in  cases  involving 
evidence  of  fraud,  see  part  420  of  this 
chapter. 

2.  Part  420  is  amended  by  adding  a 
new  Subpart  D  to  read  as  follows: 

PART  420— PROGRAM  INTEGRITY 
***** 

Subpart  D — Withholding  of  Payntents  in 
Cases  of  Suspected  Fraud 

Sec. 

420.300  Scope  of  subpart. 

420.301  Basis  for  withholding. 

420.302  Withholding  of  payments  by 
intermediary  or  carrier. 

420.303  Notice  of  withholding. 

420.304  Administrative  review. 

Authority:  Section  1102  of  the  Social 

Security  Act  (42  U.S.C.  1302). 

Subpart  D— Withholding  of  Payments 
in  Cases  of  Suspected  Fraud 

§  420.300  Scope  of  subpart. 

This  subpart  sets  forth  criteria  and 
procedures  for  withholding  payments  to 
practitioners,  providers,  and  suppliers  of 
services  when  a  withholding  action  is 
necessary  to  protect  against 
overpayment  and  there  is  evidence  that 
the  circumstances  giving  rise  to  the  need 
for  withholding  involve  fraud.  Payments 
are  withheld  in  order  to  protect  the 
Government  from  financial  loss. 

§  420.301  Basis  for  withholding. 

(a)  HCFA  will  instruct  the 
intermediary  or  carrier  to  withhold 
payments  under  Medicare  for  items  or 
services  furnished  by  a  practitioner, 
provider,  or  supplier  of  services  when — 

(1)  Withholding  is  necessary  to 
protect  against  overpayment;  and 


(2)  The  circumstances  requiring  the 
withholding  serve  as  part  of  the  basis 
for  any  of  the  following  actions  taken 
against  that  practitioner,  provider,  or 
supplier  because  of  conduct  in  the 
Medicare  or  Medicaid  program: 

(i)  HCFA  has  referred  a  case  in 
writing  to  a  legally  responsible  authority 
for  criminal  investigation. 

(ii)  A  legally  responsible  authority  has 
noticed  HCFA  in  writing  that  a 
practitioner,  provider,  or  supplier  is 
under  criminal  investigation. 

(iii)  A  formal  criminal  charge  has  been 
issued. 

(iv)  A  civil  fraud  suit  has  been  filed. 

(v)  HCFA  has  initiated  exclusion 
procedures  in  accordance  with  §  420.102 
of  this  part  because  of  fraud. 

(b)  HCFA  may  defer  withholding 
payments  if  it  determines  that — 

(1)  Withholding  will  adversely  affect 
the  investigation  or  legal  actions  under 
paragraph  (a)  of  this  section;  or 

(2)  There  is  no  financial  risk  to  the 
government. 

§  420.302  Withholding  of  payment  by 
intermediary  or  carrier. 

When  HCFA  determines  that  a 
withholding  action  is  required,  it  will 
notify  the  intermediary  or  carrier  to — 

(a)  Withh'bld  only  that  amount  of 
funds  required  to  protect  against 
overpayment;  and 

(b)  Begin  inunediately  withholding 
payments,  including  payments  for 
claims  the  intermediary  or  carrier  has 
on  hand,  in  the  following  manner: 

(1)  Withhold  payments  for  all 
assigned  claims  submitted  to  the  carrier 
under  Part  B  of  the  Medicare  program: 
or 

(2)  Reduce  the  interim  payments  for 
claims  submitted  to  the  intermediary 
under  Part  A  or  Part  B  of  the  Medicare 
program.  The  amount  withheld  from  the 
interim  payments  must  not  exceed 
approximate  costs  attributable  to  the 
particular  service  or  cost  center  in 
which  overpayment  is  suspected. 

§  420.303  Notice  of  withholding. 

(a)  Timing  of  notice.  The  intermediary 
or  carrier  shall  notify  the  affected  party 
of  the  withholding  action  by  certified 
mail,  return  receipt  requested,  within  5 
days  of  taking  such  action. 

(b)  Content  of  notice.  The  notice  will 
state — 

(1)  The  reasons  why  payment  is  being 
withheld: 

(2)  The  effective  date  of  withholding; 

(3)  The  circumstances  (see  §  420.304 
(a)  of  this  subpart)  under  which  HCFA 
will  either  terminate  the  withholding  or 
offer  an  administrative  review  to  the 
affected  party; 

(4)  The  amount  of  the  withholding; 
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(5)  The  extent  of  the  withholding: 

(i)  That  withholding  applies  to  all 
assigned  claims  submitted  to  a  carrier 
under  Part  B  of  the  Medicare  program: 
or 

(ii)  That,  for  claims  submitted  to  an 
intermediary  under  Part  A  or  Part  B  of 
the  Medicare  program,  the  withholding 
of  interim  payments  will  not  exceed 
approximate  costs  of  the  particular 
service  or  cost  center  in  which 
overpayment  is  suspected: 

(6)  That  the  affected  party  must 
continue  to  comply  with  the  terms  of  the 
assignment  or  provider  agreement  and 
may  not  charge  beneficiaries  or  third 
parties  any  amounts  not  allowed  under 
the  assignment  or  provider  agreement: 
and 

(7)  That  the  affected  party  may,  at  any 
time,  submit  additional  information  or 
argument  in  writing  for  consideration  by 
a  HCFA  official  with  respect  to  whether 
the  withholding  will  be  terminated  or 
continued  or  whether  the  correct  amount 
is  withheld. 

(c)  Result  of  review  of  information. 
HCFA  will  consider  evidence  or  written 
argument  received  from  the  affected 
party  in  accordance  with  paragraph 
(b)(7]  of  this  section  and  will  furnish  a 
written  notice,  within  15  days  5f  the 
receipt  of  that  evidence,  stating  whether 
withholding  of  payments  will  be 
continued  or  discontinued,  and  whether 
or  not  the  amount  withheld  has  been 
adjusted. 

§  420.304  Administrative  review. 

(a)  Right  to  review.  Except  as 
provided  in  paragraph  (b]  of  this  section, 
HCFA  will  either  offer  an  administrative 
review  or  terminate  the  withholding  and 
pay  the  funds  withheld,  when  the 
earliest  of  the  following  occurs: 

(1)  The  investigative  or  prosecutive 
authority  determines  that  fraud  has  not 
been  committed  by  the  affected  party. 

(2)  Civil  or  criminal  proceedings 
initiated  against  the  affected  party, 
specified  in  §  420.301(a)(2)(iii]  and  (iv)  of 
this  subpart,  are  completed. 

(3)  Exclusion  procedures  in 
accordance  with  §  420.102  of  this  part 
are  completed. 

(4)  Withholding  continues  for  a  12- 
month  period  without  the  initiation  of  an 
administrative  review.  In  this  case, 
HCFA  will  either  offer  the 
administrative  review,  or  terminate  the 
withholding  and  pay  the  funds  withheld, 
within  10  days  after  the  12-month 
period. 

(b)  Suspension  of  administrative 
'review.  HCFA  may  suspend  the 
administrative  review  pending  the 
completion  of  those  legal  proceedings 
initiated  against  the  affected  party 


specified  in  §  420.301(a){2)(iii)  and  (iv)  of 
this  subpart. 

(c)  Conduct  of  the  review.  When  a 
provider,  practitioner.  Or  supplier  of 
services  requests  a  review  offered  under 
paragraph  (a)  of  this  section,  HCFA  will 
observe  the  following  procedures: 

(1)  Within  10  days  of  receipt  of  the 
request  for  a  review,  HCFA  will  mail  a 
notice  to  the  affected  party  that — 

(1)  Informs  the  affected  party  of  the 
specific  facts  upon  which  the 
withholding  is  based:  and 

(ii)  Provides  the  affected  party  90  days 
to  study  this  information  and  to  request 
the  opportunity  to  contest  it. 

(2)  If  the  affected  party  requests  the 
opportunity  to  contest  the  information, 
HCFA  will  provide  the  affected  party  an 
opportunity  to  present  his  or  her  case,  in 
writing  or  in  person,  within  15  days  to  a 
HCFA  official  not  involved  in  the 
withholding. 

(3)  Within  10  days  after  the  affected 
party  presents  his  or  her  case,  HCFA 
will  notify  the  party  in  writing  of  its 
decision  to  continue  or  discontinue  the 
withholding.  That  notice  will  contain 
specific  findings  of  fact  and  a  statement 
explaining  the  final  decision. 

(Sec.  1102,  of  the  Social  Security  Act  (42 
U.S.C.  1302)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance  Program:  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 
Dated:  November  5, 1980. 

Howard  Newman, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  November  17, 1980. 

Patricia  Roberts  Harris, 

Secretary. 
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